UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

JAMESF. ROGERS, IlI
Haintiff,

V. : Civil Action No. 3:01CV8 (CFD)

FIRST UNION NATIONAL BANK,
Defendant.

RULING ON DEFENDANT'SMOTION FOR SUMMARY JUDGMENT

|ntroduction

The plaintiff James F. Rogers (“Rogers’) brought this action againgt his former employer, First
Union Nationd Bank (“Firg Union™), dleging that he was discriminated againgt in violation of the Age
Discrimination in Employment Act, 29 U.S.C. 88 621-34 (ADEA), and the Connecticut Fair
Employment Practice Act, 846a-60 et seq.' (CFEPA). Pending isthe defendant’s Motion for
Summary Judgment [Doc. # 29]. For the following reasons, the Motion is GRANTED in part and
DENIED in part.

Il Background?

Until 1998, Rogers was an Assstant Bank Manager at First Union. 1n 1998, when Rogers was

This Court has jurisdiction pursuant to 28 U.S.C. §8 1331 and 1441.

The following facts are taken from the parties motion papers and Loca Rule 9(c) statements
and are undisputed unless otherwise noted.



57 years old,® First Union began asubstantial reorganization which it called “ Future Bank Initiative’
(“FBI”). Pursuant to the FBI reorganization, First Union eiminated certain positions and created new
ones. Rogers podition was diminated.

Pursuant to FBI, existing employees in terminated positions were invited to apply for one of the
newly created positions. Rogers applied for two positions+Financid Specidist Sales Leader and
Customer Redlations L eader—and was ultimately rgected. He was, however, offered the position of
Staffing Coordinator, but rejected it and was terminated on June 30, 1998,

On December 16, 1998 Rogers filed a complaint of discrimination with the Connecticut
Commission of Human Rights and Opportunities (* CHRO”) and the Equa Employment Opportunities
Commisson (“EEOC”). Herecelved aright to sue letter from the EEOC on October 16, 2000 and
commenced this action in the Connecticut Superior Court on December 13, 2000. First Union
removed the case to this Court based on federal question jurisdiction. See 28 U.S.C. §8 1331, 1441.

Rogers Second Amended Complaint contains six counts. All six counts alege violations of
both ADEA and CFEPA. Although the Second Amended Complaint is unclear a times, read liberdly
it gppears to assart an action under ADEA pursuant to both the “ digparate treatment” theory of liability,
inthat it assertsintentiond discrimination, and the “ disparate impact” theory of ligbility, in thet it asserts
that the defendant gpplied a“facidly neutrd” policy that had a discriminatory effect. The complaint dso

appears to assert both of these theories of liability under CFEPA. #

3Rogers was born on October 4, 1940.

“It is clear that counts one, three, and five of the Second Amended Complaint assert violations
of ADEA and CFEPA arising out of Rogers not being hired for the Financia Sdes Leader and
Customer Relations Leader pogitions in March 1998 (with afind interna appea in May 1998) and
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Firg Union clamsthat the sdlection process for filling the new pogtions was devel oped with the
ad of outsde consultants and was based on anumerica average of four discrete components that it
asserts were “objective criterid’: the candidates’ three most recent employment performance reviews, a
telephone gpplication, a“specidly desgned Target Sdection interview,” and “avideo response
assessment called AccuVison.” Rogers, however, claims that the actud reason for his not being hired
for ether of the two postionswas hisage. First Union has moved for summary judgment on the basis
that there are no genuine issues of materia fact regarding whether it discriminated against Rogers.

[1. Summary Judgment Standard

In asummary judgment motion, the burden is on the moving party to establish that there are no
genuineissues of materid fact in disoute and thet it is entitled to judgment as a maiter of law. See Fed.

R. Civ. P. 56(c); Anderson v. Liberty L obby, Inc., 477 U.S. 242, 256 (1986). A court must grant

summary judgment “‘if the pleadings, depositions, answers to interrogatories, and admissons on file,

together with the affidavits, if any, show that there is no genuine issue asto any materid fact.”” Miner v.

that counts two, four, and six dlege violations of ADEA and CFEPA arising out of Rogers not being
selected for the Financid Sales Leader position in June of 1998. The nature of the specific damsin
each of theindividua countsis not clear, however. Asfar asthe Court can discern, counts one and
two assart adigparate impact claim, to the extent that they dlege the defendant’ s “facidly neutral”
policy resulted in discrimination. Counts three and four gppear to assert a disparate trestment clam
because they makes reference to a* purposeful effort” by First Union to eiminate “ older, more highly
pad persons’ in favor of younger ones. Counts five and Sx are the most puzzling, as they do not
appear to assart a cause of action not raised in counts one through four. They assert that First Union’s
aleged discrimination has deprived Rogers of his right to “make or enforce a contract on the basis of
age’ and has dso deprived him of “equd rights and benefits enjoyed by younger persons’ in violation of
ADEA and CFEPA. Asthese counts seem to add nothing to counts one through four, the Court
interprets the Second Amended Complaint as asserting two theories of recovery under each of the two
statutes: disparate trestment and disparate impact.



City of Glens Fdls, 999 F.2d 655, 661 (2d Cir. 1993) (citation omitted). A dispute regarding a

materid fact is genuine “‘if the evidence is such that a reasonable jury could return averdict for the

nonmoving party.”” Aldrich v. Randolph Cent. Sch. Dig., 963 F.2d 520, 523 (2d Cir. 1992) (quoting

Anderson, 477 U.S. a 248). After discovery, if the nonmoving party “has failed to make a sufficient
showing on an essentid eement of [its] case with respect to which [it] has the burden of proof,” then

summary judgment is appropriate. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

The Court resolves “dl ambiguities and draw[g] al inferencesin favor of the nonmoving party in
order to determine how areasonable jury would decide.” Aldrich, 963 F.2d at 253. Thus, “[o]nly
when reasonable minds could not differ asto the import of the evidence is summary judgment proper.”

Bryant v. Maffucd, 923 F.2d 979, 982 (2d Cir. 1991); see aso Suburban Propane v. Proctor Gas,

Inc., 953 F.2d 780, 788 (2d Cir. 1992).

Findly, the Second Circuit has declared that a“trid court must be especialy cautiousin
deciding whether to grant [summary judgment] in adiscrimination case, because the employer’ sintent is
often at issue and careful scrutiny may reved circumdtantid evidence supporting an inference of

discrimination.” Belfi v. Prendergadt, 191 F.3d 129, 135 (2d Cir. 1999) (citing Chertkovav.

Connecticut Gen. LifeIns. Co., 92 F.3d 81, 87 (2d Cir. 1996) and Gdlo v. Prudential Resdentid

Servs., Ltd. Partnership, 22 F.3d 1219, 1224 (2d Cir. 1994)). Seedso Schwapp v. Town of Avon,

118 F.3d 106, 110 (2d Cir. 1997)(“ Because direct evidence of an employer’ s discriminatory intent will
rarely be found, affidavits and depositions must be carefully scrutinized for circumgtantia proof which, if
believed, would show discrimination.”)(citations and internal quotations marks omitted). Nevertheless,

even when intent is & issue, “a plaintiff must provide more than conclusory alegations of discrimination
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to defeat amotion for summary judgment.” 1d.
V. Discusson

A. Counts Three and Four: Disparate Treatment

Asindicated above, the complaint asserts claims arisng under both ADEA and CFEPA. In
interpreting CFEPA, Connecticut courts look to the interpretation of federa discrimination laws for
guidance and have gpplied the same burden-shifting andysis that the federa courts use in andyzing
camsof intentiond discrimination brought under federd law. See Levy v. CHRO, 35 Conn.App. 96,
107-08 (1994) (applying the burden-shifting framework developed by the United States Supreme

Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973) for cases of intentional

discrimination under Title VII to aclam under Conn. Gen. Stat. 8§ 46a-:60). Thus, this Court will apply
the same andlyssto the digparate treatment claims brought pursuant to CFEPA as to those brought
under ADEA.

The U.S. Supreme Court has developed a* burden shifting framework” for assessng clams of

intentiona discrimination brought pursuant to Title VII. See McDonnell Douglas Corp. v. Green, 411

U.S. 792, 802 (1973). The Second Circuit has subsequently applied the same burden-shifting

framework articulated in McDonndl Douglas to disparate treetment clams arising under ADEA. See

Rogev. NYP Holdings, Inc., 257 F.3d 164, 168 (2d Cir. 2001) (“The framework for establishing a

primafacie case of discrimination under Title VI of the Civil Rights Act of 1964, 42 U .S.C. SS 2000e

et seq., see McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668

(1973), dso appliesto ADEA clams”) (citing Tarshisv. Riese Org., 211 F.3d 30, 35 (2d Cir. 2000)).




Under the burden-shifting framework of McDonndl Dougdlas, as applied to an ADEA clam, a

plantiff aleging digparate trestment must first establish aprimafacie case of discrimination. 411 U.S &

802.> The burden then shifts to the defendant to offer alegitimate, nondiscriminatory rationde for its

actions. See Jamesv. New York Racing Ass n, 233 F.3d 149, 154 (2d Cir. 2000). Findly, if the
defendant does offer a non-discriminatory reason for its decison, the burden again shifts to the plaintiff
to show that the defendant’ s stated reason is amere pretext for discrimination. See Id. (citing St.

Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 506-10 (1993)). In some circumstances, under Reevesv.

Sanderson Plumbing Products, Inc., 530 U.S. 133, (2000), after the plaintiff offers evidence to show

that the defendant’ s asserted non-discriminatory reason for the hiring is pretextud, the evidence that
established the primafacie case will be sufficient to survive asummary judgment motion. 530 U.S. at
148 (*aplantiff’s primafacie case, combined with sufficient evidence to find that the employer’s
assarted judtification isfase, may permit the trier of fact to conclude that the employer unlawfully
discriminated.”).

To establish aprimafacie case of discrimination, a plantiff must show (1) membershipina
protected class, (2) qudification for the employment, (3) an adverse employment decision, and (4)

circumgances that give rise to an inference of discrimination. McDonnedll Douglas, 411 U.S. at 802.

®> The McDonnell Douglas burden-shifting framework is only necessary when the plaintiff has
faled to offer direct evidence of discriminatory intent. See Swierkiewicz v. Sorema, 534 U.S. 506,
511 (2002) (“[I]f a plaintiff is able to produce direct evidence of discrimination, he may prevail without
proving dl the dements of aprimafacie case”) (citing TransWorld Airlines, Inc. v. Thurgton, 469 U.S.
111, 121 (1985)); Johnson v. New York, 49 F.3d 75, 78 (2d Cir. 1995)(“ The McDonnell Douglas
framework, which guided the digtrict court's andyss, isintended to assist the fact-finding process when
the plaintiff is unable to present direct evidence of discrimination.”). Here, the plaintiff has not offered
any direct evidence of discriminatory intent; thus, the McDonnell Douglas inquiry is gppropriate.
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See dso Weingock v. Columbia Univ., 224 F.3d 33, 42 (2d Cir. 2000). Courts have acknowledged

thisframework is“not inflexible” but that *in establishing a prima facie case the plaintiff must show that
[he] applied for an available postion for which [he] was qudified, but was rgjected under

circumgances that give rise to an inference of discrimination.” Brown v. Coach Stores, Inc., 163 F.3d

706, 710 (2d Cir. 1998) (citing Texas Dep't of Cmty. Affarsv. Burdine, 450 U.S. 248, 253 (1981))

(interna quotation marks omitted).

There is no question that Rogers has established a prima facie case, apoint that First Union
expresdy concedes. Rogersisamember of the protected class: ADEA prohibits discrimination on the
basis of age against those persons age 40 and over, and the parties agree that Rogers was 57 years old
a thetime of histerminaion. Rogerswas ds0 a least “minimdly qudified” for the pogtions. The

qudification prong in the primafacie case is not onerous. See Gregory v. Daly, 243 F.3d 687, 696 (2d

Cir. 2001) (holding that to meet the qudification prong of the primafacie case, the plaintiff “need only
make the minima showing that [he] possesses the basic skills necessary for performance of the
job.”) (emphadisin origind). In addition, First Union has acknowledged that Rogers would not have
been permitted to apply for the two postionsif they had not determined that he met a threshold level of
qudification. Additiondly, the decison not to hire Rogers for hisfirst two choices was an adverse
employment decison. Findly, he was rgected under circumstances that give rise to an inference of
discrimination since he was the oldest candidate and younger, less experienced candidates were given
certain of the pogtions he sought.

With the establishment of the prima facie case, as noted above, the burden shiftsto the

defendant to offer a non-discriminatory reason for the firing. See James, 233 F.3d at 154. First Union



offers such arationde, claming that its decison not to hire Rogers for either of the two positions was
based not on his age, but by the score he received on the test designed specificaly for the FBI
reorganization by outside consultants. The scores on the FBI test were based on four discrete
elements, each weighed equally: 1) an average of the candidate s three most recent performance
reviews, 2) ateephone gpplication, which included an “ experience questionnaire,” 3) a“ specidly
designed interview cdled Target Selection,” and 4) “a video-response assessment caled Accuvison.”
Def.’ sMem. in Supp. of Mot. for Summ. J,, & 3. First Union assertsthat dl four of the factors were
age-neutra, and that Rogers relatively poor performance based on these criteriawas the basis on
which it made its decison not to hire him.

Under the McDonndll Douglas framework, as noted above, Rogers has the burden of putting

forth evidence from which a reasonable juror could find that First Union’s purported rationale was a
mere pretext for age discrimination and, under Reeves, he may rdy on the evidence that comprised his
primafacie case to do 0. Here, Rogers has st forth evidence from which areasonable juror could
conclude that the decision not to hire Rogers was based on hisage. For example, Rogers notes that the
AccuVison answer sheets asked for persond information, including the candidate sage. Hedso
asertsthat the AccuVison video “emphasized” youth through the use of young actors, that First Union
sought anumber of qudities dosdy associated with youth, including “trainability,” and that while credit
was given for experience, such credit was expressy capped a relatively low levels.

First Union responds, correctly, that it is permissible to rely on subjective factors (such as poor
performancein an interview), see Byrnie, 243 F.3d at 104, and on objective factors that correlate with

age, aslong as ageitsdf isnot afactor. See Boversv. Hying Tiger Line, Inc., 979 F.2d 291, 298 (2d




Cir. 1992) (“While ADEA protects plaintiffs from being victimized by discrimination based on their age,
it does not entitle them to protection againgt dl negative employment decisions, when these are made
for reasons independent of their age.”). However, whether the decision not to hire Rogers was made
because of the factors offered by First Union or because of his age is a question for the finder of fact.
Rogers has offered enough evidence that reasonable jurors could conclude that he was not selected for
the new positions because of hisage. In Reeves, the Supreme Court held that the plaintiff’ s rgection
of the defendant’ s non-discriminatory rationae can permit the fact finder to infer discrimination based
on the entire record:
[1]t is permissible for the trier of fact to infer the ultimate fact of discrimination from the fasity of
the employer’s explanation. Specificdly, we stated: The factfinder’ s dishelief of the reasons
put forward by the defendant (particularly if disbelief is accompanied by a suspicion of
mendacity) may, together with the elements of the primafacie case, suffice to show intentiond
discrimination.  Thus, rgection of the defendant's proffered reasons will permit the trier of fact
to infer the ultimate fact of intentional discrimination.
Reeves, 530 U.S. at 146-47 (citations and interna quotation marks omitted).
Here, dthough aclose call, areasonable juror could possibly conclude from the evidence that
Firg Union’s proffered explanation is a mere pretext for intentiond discrimination based on age. The
fact finder could conclude that capping experience was not motivated by permissible, non-age factors,
but to disadvantage candidates because of their age; that requesting the candidate' s age on the
AccuVison answver sheet indicated an impermissible reliance on age as afactor in hiring decisons; that
“trainability” is smply asynonym for “youth;” and that the use of young actors in the AccuVision video

suggests an impermissible bias againgt older candidates. It is not gppropriate for the Court to make

these ultimate determinations on a mation for summary judgment, based on a paper record, however.



The McDonnell Douglas burden shifting framework sets forth burdens of production, not of persuasion;

it does not involve credibility assessments. Id. at 142. It isenough that, consdering dl evidence in the
aggregate and in alight most favorable to the plaintiff, there is sufficient evidence to support an inference
of discrimination to withstand summary judgment.

Thus, there are genuine issues of materid fact as to the reason for First Union’s decision not to
hire Rogers for ether of the two positions he sought and the Defendant’s Motion for Summary
Judgment is DENIED as to counts three and four of the Second Amended Complaint asserting
disparate treestment in violation of ADEA and CFEPA.

B. Counts One and Two: Disparate | mpact

Unlike digparate trestment, in asserting a clam of disparate impact a plaintiff need not alege

that the discrimination was intentional.  Griggs v. Duke Power Co., 401 U.S. 424, 430-32 (1971)

(“[G]ood intent or absence of discriminatory intent does not redeem employment procedures or testing
mechanisms that operate as ‘built in head winds”). It is enough that afacidly-neutrd policy, such as
the FBI initiative testing at issue here, be shown to have an adverse impact on a protected group.
Although developed by the Supreme Court in the context of a Title VII case, digparate treatment claims

can dso be brought under the ADEA. See Didrict Council 37, Am. Fed' n of State, County & Mun.

Employeesv. New York City Dep't of Parks and Recreation, 113 F.3d 347, 351 (2d Cir. 1997)

(“[W]e [have] hed that disparate impact claims can be made under the ADEA.”) (citations omitted).

Disparate impact cases, like disparate trestment cases, are governed by a “burden-shifting”

framework. The Second Circuit reviewed the disparate impact burden-shifting framework in NAACP,
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Inc. v. Town of East Haven, 70 F.3d 219, 225 (2d Cir. 1995):

[A] plantiff may establish aprima facie case of disparate impact by showing that use of the test
causes the sdlection of gpplicants ... in aracid pattern that sgnificantly differs from that of the
pooal of gpplicants.” Bridgeport Guardians, Inc. v. City of Bridgeport, 933 F.2d 1140, 1146
(2d Cir. 1991), cert. denied, 502 U.S. 924 (1991). Such a showing can be established
through the use of statistica evidence which discloses a digparity S0 great that it cannot
reasonably be attributed to chance.  See Hazelwood Sch. Digt. v. United States, 433 U.S.
299, 307-08 (1977). To edtablish aprimafacie case, the satistica disparity must be
sufficiently subgtantia to raise an inference of causation. Watson v. Fort Worth Bank and
Trud, 487 U.S. 977, 994-95 (1988). After aprimafacie case is established, the employer
has the burden of coming forward with evidence to show that the test has “*amanifest
relationship to the employment in question.”” Albemarle Paper Co. v. Moody, 422 U.S. 405,
425 (1975) (quoting Grigasv. Duke Power Co., 401 U.S. 424, 432 (1971)). If the employer
can make such a showing, the plaintiff may nonetheless prevail if he can suggest dternative tests
or selection methods that would meet the employer’ s legitimate needs while reducing the
racidly disparate impact of the employer's practices. Bridgeport Guardians, Inc., 933 F.2d at
1147.

Id. at 225. See dso Robinson v. Metro-North Commuter R.R. Co., 267 F. 3d 147, 160-61 (2d Cir.

2001).
To edtablish aprimafacie case of digparate impact, a plaintiff must “(1) identify apolicy or
practice, (2) demondrate that a diparity exists, and (3) establish acausal relationship between the

two.” Maavev. Potter, No. 01-6263, dip op. at 1487 (2d Cir. Oct. 2, 2002) (quoting Robinson, 267

F.3d at 160) (internal quotation marks omitted). Rogers hasidentified a policy or practice-the FBI
tests-but he has not met his burden regarding the other two elements of the primafacie case. With
regard to those eements, “[Statistical data may be submitted *to show a disparity in outcome between
groups, but to make out a primafacie case, the satistica digparity must be sufficiently substantia to

raise an inference of causation.”” 1d. (quoting Smith v. Xerox Corp., 196 F.3d 358, 364 (2d Cir.

1999)). Rogers has not submitted any evidence demonstrating disparate outcomes between those over
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and under age 40.° Indeed, the only statistics offered were submitted by First Union, and areview of
those Statistics suggests thet there wasllittle, if any “digparity in outcome between groups.” To the
extent that there were disparities, they seem to have favored the protected group, rather than hindered
it, and they were certindy not “ S0 greet that [they] cannot reasonably be attributed to chance.”
NAACP, 70 F.3d at 225.

For both positions Rogers sought, First Union divided its territory into northern and southern
“clugters.” Candidates for each of the positions were asked to select a“ cluster,” and Rogers selected
the southern cluster.” There were 27 candidates in the southern cluster competing for the Customer
Relations Leader position. Fourteen candidates were over age 40 and 13 were under age 40. See
Def.’s Ex. In Supp. of Mot. for Summ. J. [Doc. # 33], Ex. D. Both of the successful candidates were

under age 40. However, in the northern cluster, where there were 7 candidates under age 40 and 11

®In order to sustain a disparate impact claim under ADEA, a plaintiff must dlege a disparate
impact on the entire protected group, i.e., those over age 40. See Byrnie v. Town of Cromwe| Bd. of
Educ., 243 F.3d 93, 111 fn.6 (2d Cir. 2001); Criley v. Ddta Air Lines, Inc., 119 F.3d 102, 105 (2d
Cir. 1997); Foley v. City of Danbury, No. CIV-A300CV 712, 2001 WL 263302, at *7 (March 9,
2001 D. Conn.). Thus, the rlevant inquiry for purposes of the ADEA claim iswhether the selection
criteriaresulted in asignificantly lower ratio of successful candidates over age 40 than the ratio of
individuas over age 40 in the entire candidate population.

"The rough statistical analysis that follows is based on the Court’s reading of data submitted by
First Union which contains the ages of each of the candidates for the contested positions. Neither of
the parties attempted to compile this data, as the Court has, to show that there was or was not a
disparity between the age composition of the gpplicant pool and the successful candidates.

The Second Circuit has held that, in some circumstances, a datigticad analysis comparing the
percentage of successful candidates from the protected class to a population other than the applicant
pool may be rdevant, such as when “the preferred datistics are “difficult’” or ‘impossible’ to obtain.”
See Mdave, dip op. a 1489 (citations omitted). Here, however, it appears that data on the relevant
labor pool was readily available. Also, Rogers has not suggested using an dternative populetion for the
disparate impact andysis.
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over age 40, both of the successful candidates were over age 40, using the same criteriafor selection as
the southern cluster. Seeid. Thus, overdl, 25 out of 45 candidates were in the protected class and
two of the four positions were secured by members of the protected class-.e., the protected group
comprised dightly over hadf of the applicant pool and secured hdf the pogtions.

Asto the Financia Sales Leader gpplicants, of the eight positions for both clusters, seven were
filled by candidates over the age of 40 (and in the southern clugter, dl the Financial Sales Leaders
selected were over age 40). Of 33 candidates competing for the Financid Sdes Leader Pogitionin the
two clusters, 20 were over age 40. Thus, it appears that members of the protected group were
selected for the Financiad Sales Leader Position in aratio that exceeded their percentage of the
applicant pool. Seeid. Looking at both clusters and both job positions—which were both subject to
the same FBI criteria—the protected group comprised 56.4% of the applicants while making up 75% of
the successful candidates.

Findly, the statistics do not support an inference of disparate trestment regarding the Financia
Sdles Leader position that Rogers sought when it was vacated in May of 1998. The successful
goplicant in that case was 51 years old—one of the oldest candidatesin the field of 12 gpplicants, which
included 4 people under age 40.

Thus, asthe evidence in the record does not support an inference that the FBI selection criteria
had a disparate impact on the class of persons over 40, the defendant’s motion for summary judgment
iIsGRANTED asto the plaintiff’s clams to the extent that they alege a*“disparate impact” theory of
recovery under ADEA.

Unlike ADEA, CFEPA does not have an age “floor” which the Court can use to identify which
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goplicants are members of a protected classin order to conduct a Satistica andyssto determineif the
“facidly neutrd” policies are having a disproportionate effect on members of the group protected by the
satute. See Byrnie, 243 F.3d at111 fn.6. The Connecticut Supreme Court has not addressed this
issue, nor has any Connecticut court consdered a digparate impact age clam under CFEPA in any
published opinion. However, even in the absence of such guidance, it is this Court’s obligation to
decide this question as the Connecticut Supreme Court would decideit. “Absent law from a gate's
highest court, afederd court Stting in diversty hasto predict how the state court would resolve an

ambiguity in sate law.” Fieger v. Pitney Bowes Credit Corp., 251 F.3d 386, 399 (2d Cir. 2001)

(quoting Michaski v. Home Depoat, Inc., 225 F.3d 113, 116 (2d Cir.2000)) (internal quotation marks

omitted).

It islikely that the Connecticut Supreme Court would hold that disparate impact clams of age
discrimination are cognizable under CFEPA, and would define the protected group for purposes of
datigticd anayss by imposing an age “floor,” such that dl persons over the designated age would
condtitute the protected class. As to the specific age the Connecticut Supreme Court would sdlect, it
appears that the Supreme Court would use the same age floor used in ADEA—age 40. Such an
gpproach would be congstent with Connecticut courts decisions which look to the interpretation of the
federd discrimination statutes for guidance in interpreting Connecticut discrimination Statutes. See
Levy, 35 Conn.App. 96, 107-08 (1994). Moreover, since the CFEPA is slent on this point, thereis
no obvious bass for choosing an age cut-off other than by reference to andogous federd law. Also,
Rogers has not argued that another age floor should be used in conducting a disparate impact analyss.

Thus, the Court gpplies the same disparate impact andyss under CFEPA that it gpplied under ADEA
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and finds that Rogers has failed to establish a primafacie case of disparate impact on the same basis.
Therefore, First Union’s Motion for Summary Judgment is GRANTED as to counts one and two of the
Second Amended Complaint dleging disparate impact in violation of ADEA and CFEPA.

C. Counts Five and Six

As noted above, see fn. 4, supra, counts five and six of the Second Amended Complaint do not
assart any additional causes of action not raised in counts one through four. Read liberdly, they might
assert elther the disparate trestment or disparate impact theories of recovery (or perhaps both) under
ADEA and CFEPA, but they cannot be read to assert any other basis of recovery not raised in the
other counts. Therefore, First Union’s Motion for Summary Judgment is GRANTED as to countsfive
and six of the Second Amended Complaint.

V. Concluson

For the preceding reasons, the defendant’ s Motion for Summary Judgment [Doc. # 29] is
GRANTED asto counts one, two, five and six of the Second Amended Complaint and DENIED asto
counts three and four.

SO ORDERED this____ day of April 2003, a Hartford, Connecticut.

CHRISTOPHER F. DRONEY
UNITED STATESDISTRICT JUDGE
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